PROCEDURE FOR HOLDING A MEETING IN WHICH

A DECISION IS BEING APPEALED OR A VARIANCE REQUESTED

The following procedures govern the entire process of a meeting to appeal or request a variance.

A.
BEFORE THE MEETING
1. Zoning Administrator provides a ruling or an order.

2. Party receiving ruling desires a different result.  This party can be an “aggrieved person” or a village official.

3. Applicant files an appeal or request for variance with the Zoning Administrator.

4. Zoning Administrator forwards the request to the Chairperson of the Board of Adjustment.

5. Board Chairperson schedules a time for the request to be heard.  This hearing should be scheduled within 45 days.

6. Zoning Administrator advises appellant of hearing date.

7. Secretary of Board provides due notice of the meeting.  This may be done by (1) notice in newspaper, (2) signs posted in neighborhood, (3) written notice to adjacent property owners, (4) notice on village hall bulletin board, (5) oral notice to adjacent property owners.  It is not necessary to use all approaches, but reasonable due notice must be made.  All hearings are open to the public.  Notices must be accurate.  If not, the notifications must be redone.

8. Within ten (10) calendar days prior to the hearing, the Board of Adjustment Chairperson shall ensure owners of neighboring property have due notices of the hearing.

9. Secretary advise all board members of the meeting and the agenda.  The secretary shall ensure a quorum will be present and call for alternate members in order to satisfy the quorum requirements.
10. Secretary provides all forms, written material and other information needed to the attending board members at least 10 days prior to the meeting.  If the written materials are not timely, current and accurate the chairperson, may at their option, reschedule the meeting.

11. The secretary will prepare the room for the meeting ensuring adequate seating is available for both the board members and the public, that recording devices are operational and any visual aids equipment is available.

12. Just prior to the meeting a check for a quorum will be made to ensure the four-fifths requirement is met.  If a quorum is not present, the secretary will begin calling regular members first, alternate members second until a quorum is present.  In unable to achieve the required quorum (minimum of 8 members) in a reasonable time, the secretary will advise the chairperson who will reschedule the hearing.  Assuming a quorum is present, the meeting will proceed.

B.
THE MEETING
1. The meeting is called to order by the chairperson.

2. Roll is called and noted.

3. Minutes from the last meeting are read an approved.  The reading of the minutes can be dispensed with on the motion of a member when the minutes will have no bearing on the current meeting and the agenda is extensive.  This should be done only on rare occasions.

4. Committee reports are given.

5. Other old business.

6. New business (appeals and/or requests for variance).

a. Swear all witnesses regarding the appeal.  If a witness refuses to be sworn, their statements cannot be treated as evidence but merely as arguments.  The Supreme Court requires all decision be based on testimony under oath.

b. Announce the case.

c. Chairperson or designate provides a statement of the case including the giving of notice to the public and adjacent property owners.  If this is a rehearing, evidence in support of the application shall be initially limited to that which is necessary to enable the board to determine whether there has been a substantial change in facts, evidence or conditions of the case. If there is none, the hearing will be terminated with the initial decision reached becoming final.

d. Appellant presents case.  This may be done by their attorney and witnesses may be called in the appellant’s behalf.

e. Board members may ask questions on matters that are unclear.

f. Opposing parties may cross examine a witness at this time.

g. Opposing parties present their case.

h. Board members may ask questions for clarification.

i. Appellant may cross examine the speaker or opposing witnesses the speaker calls.

j. Appellant rebuttal of any testimony.

k. Opposition rebuttal testimony.

l. Chairperson provides summary of the evidence for the record.

m. Appellant or Opponents are permitted to object, correct or add so the summary is more accurate.

n. Chairperson advises all parties and observers that their participation in the hearing has ended.
o. Chairperson calls other cases or moves on to other business as appropriate.

p. If the chairperson decides to deliberate the case at this time, all parties involved are entitled to hear the board members discussion, but if they “willfully interrupt, disturb or disrupt” the discussion, the chairperson can order the person to leave the room.  Failure to comply can result in imprisonment for up to six (6) months, a fine of $250.00 or both.

q. The board then proceeds to make “Findings of Fact” based on the evidence and noting which evidence provides the base for each finding of fact.  These findings go into the record of the meeting.  See FINDINGS OF FACT – Attachment B.

r. A board member makes a motion to grant or deny the relief requested by the appellant.

s. The motion is discussed.

t. The vote is taken with each vote being recorded including those abstaining.

u. If the motion is passed by four-fifths (4/5) of the board this constitutes the decision of the board.  This requires eight (8) affirmative votes even if there are only eight members present.  Less than four-fifths affirmative vote, results in the motion failing and the relief is not granted.  If all votes are in favor but there is less than a quorum, there is no vote and the entire proceeding is in violation of the agreed upon procedures.

7. Motion to adjourn.

C.
AFTER THE MEETING
1. Write the minutes of the meeting, which should include the roll call, all matters discussed, all decisions (including the fact finding and key evidence upon which decision have been based), the place and times of the meeting.  Store the voice record for at least three (3) months.

2. Provide the appellant written notice of the decision made in their case.  This can be done via a copy of the minutes or by a formal notice.  See the book, THE ZONING BOARD OF ADJUSTMENT IN NORTH CAROLINA, Appendix C, page 117 for an example.
