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Board of Adjustment
Statutory Authority

Cities/Towns
NCGS Chapter 160A
Article 19: Planning &

Counties
NCGS Chapter 153A
Article 18: Planning &

Regulation of Development  Regulation of Development

Part 3 - Zoning

8160A-388 - Board of
Adjustment

Part 3 - Zoning

§153A-345 - Board of
Adjustment

Government Roles in Zoning

Participants

Governing Board

Planning Board

Board of Adjustment

Staff

—
—-‘ Advisory
—
-

Primary Role

Legislative

Quasi-judicial

Administrative
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Legislative vs.
Quasi-judicial Decisions

Differences related to:
ANotice of hearing
AType of hearing
ASpeakers at hearing
AEvidence
AFindings
Avoting

Legislative vs.
Quasi-judicial Decisions

Differences (continued):
AStandards for decisions
AConditions
ATime to initiate judicial review
AConflicts of interest
ACreation of vested rights

10




Board of Adjustment
Duties

APrimary Role / Decisions: Quasi-judicial

Hears appeals; interprets zoning ordinance;
considers variances from ordinance standards;
may review special/conditional use permits.

AOther Roles / Decisions: Advisory

May recommend ordinance review; may have
other assigned duties.

11

Types of Cases
and
Standards for Review

12
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A World Without the BOA

LOCAL GOVERNING BOARD
MRequest for a change of zone
MRequest for an ordinance amendment

ZONING
ORDINANCE
DISPUTE

The World With the BOA

BOARD OF

ADJUSTMENT

'

ZONING

ORDINANCE Recommend Zoning
DISPUTE Ordinance changes

l

Interpretation/Appeals
Variances
Conditional Use Permits




Types of Cases

A Appeals and Interpretations

A Conditional (or Special) Use Permits
A Variances

A Other Duties

I Recommend Zoning Ordinance Changes

i Hear Appeals from Other Boards
AHistoric Resources, Minimum Housing Codes

i Other Duties as Assigned by Governing
Board

15

Interpretations and Appeals

16
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Interpretation: What is it?

A Occurs when the BOA looks at the
wording, meaning, and intent of an
ordinance and applies the ordinance
wording, meaning, and intent to the facts
of the case.

17

Interpretation: How it Works

BEFORE THE BOA MEETING

Applicant disagrees

with the Zoning Applicant files

Admi ni st reat an appeal based

decision to deny on set procedures.
permit

18
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Interpretation: How it Works-C o n t

AT THE BOA MEETING

BOA hears the facts
of the case.

BOA interprets the
meaning and intent
of the ordinance.

Was the permit denial in
accordance with the meaning
and intent of the ordinance?

Are the facts of the case
within the provisions
of the ordinance?

Interpretation: Standards for Review

A An official determination is required (in

most cases).

A The board must not vary the ordinance.

A Each case is considered on its own merits.

A Interpretations may establish precedence.

20
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Things t o Reme

A BOA is responsible for correcting mistakes or

abuses of discretion of the Zoning Administrator.

A Advisory opinions cannot be given.

A The more gray areas an ordinance includes, the

more interpretations will be needed.

A BOA may be responsible for interpreting the
zoning map.

21

Conditional Use Permits

22
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The Name Game

e N

Conditional Use Permit (CUP) | =

Special Use Permit (SUP) =

Special Exception

AN J

They are the same thing.

23

CUPT What is it?

A The CUP allows a certain activity provided for in
the ordinance to be established at a particular
location within a zoning district if the applicant
can demonstrate that certain ordinance
requirements are met.

A In other words, the use is not permitted by right.

A It is common for governing boards to issue
CUPs. Process remains the same.

24
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CUP Standards for Review

the Zoning Ordinance

[ Two Types of Standards for Review in }

( GENERAL

( SPECIFIC ]

}

Apply to all cases
seeking a CUP.

|

Allows for discretion.

|

g 0
Apply to specific cases seeking
a CUP, as written in the
zoning ordinance.

p
Examples: Lot sizes, buffering,
landscaping, setbacks, signage,

A

parking, ingress/egress.
J

25

CUP Standards for Review

1. The use will not materially endanger the

public health or safety if located where
proposed and developed according to
the plan as submitted and approved.

26

1/30/2008

13



1/30/2008

CUP Standards for Review

2. The use meets all required conditions
and specifications.

27

CUP Standards for Review

3. The use will not substantially injure the
value of adjoining or abutting property, or
that the use is a public necessity.

28

14



CUP Standards for Review

4. The location and character of the use, if
developed according to the plan
submitted and approved, will be in
harmony with the area in which it is to be
located and in general conformity with
the plan of development of the (town)
(county) and its environs.

29

CUPA How it Works

BEFORE THE BOA MEETING

Zoning Ordinance

Guides the Process

|

A. Lists uses that require
a CUP and where in which
district it can be located.

Examples:
CUP required to locate a day care
center in an R-3 district

CUP required to locate a multi-family
Dwelling in the downtown business
district

Applicant Submits
CUP Application
Packet.

l

Burden of Proof is
on the Applicant.

. Lists the standards that must be
met to receive a CUP.

30
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CUPA How it Works-Cont 6

AT THE BOA MEETING

BOA weighs the facts of
the case against the
required standards.

BOA hears the facts
of the case.

31

CUPO Using Conditions

Must be reasonable, must relate Specific to the
to testimony. development proposal.

Allow the board to make the
findings that enable the board to
grant the permit.

A permit may be considered void
if one or more of the conditions Conditions run with the land.
are not met.

32
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Variances

33

Variance: What is it?

A A variance grants relief from the ordinance
in cases of hardshipd those cases where
the rules of the zoning ordinance fail to fit
a particular situation.

A Allows a property owner to make use of
her property, even though it may conflict
with the ordinance.

34
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Variance Guiding Rules

AStatutory |
di fficultie
vague.

anguage s
S Or unneocd

A Courts cases over time have created rules
to guide when variances should be
granted.

35

Variance Guiding Rulesd Cont @

A BOA cannot rewrite the ordinanced may
vary the application of the ordinance in
a particular case.

A If an ordinance standard causes hardship
throughout the community the BOA should
recommend a zoning amendment.

A Variances should not be granted freely.

36
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Variance Standards for Review

. There are practical difficulties or

unnecessary hardships in the way of
carrying out the strict letter of the
ordinance.

a) There would be no reasonable return or use of
the property without the variance.

b) The hardship results from application of the
ordinance.

c) The hardship is suffered by the property.
d) The hardship is peculiar to the property.
e) The hardship is not self-created.

37

2.

Variance Standards for Review
The variance is in harmony with the

general purpose and intent of the
ordinance and preserves its spirit.

38
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Variance Standards for Review

3. Inthe granting of the variance the
public safety and welfare have been
assured and substantial justice has
been done.

39

Varianced How it Works

BEFORE THE BOA MEETING

Owner wants to complete Permit for the project
a project. An element of is denied because it
the project does not meet does not meet zoning
ordinance standards. Requirements.

It is a good practice to issue a denial rather
than advising the applicant to go directly
to the BOA. The courts will look for a paper trail.

40

1/30/2008

20



Varianced How it Works-Co nt 0

AT THE BOA MEETING

BOA hears the facts

BOA weighs the facts of

of the case.

the case against the
required findings.

41
Zoning Ordinance Dimensional Redllirements for R-B Business District
Ordinance Standards Actual Dimensions
Minimum Lot Size: 20,000 sqft Lot size: 20,100 sqft
Minimum Lot Width 100 ft minimum mean lot size Mean lot width 102 sqft
Front Setback: Greatest of: Applicable Setback: 60 ft from center of 19/23

--60 ft from center of 19/23
--20 ft from edge of right of way

Need a variance to go 3
feet into front

setback.
Rear Setback: 20 feet Rear setback: 20 ft
Side Setback: 10 feet Side setback 10ft
Coverage: Not greater that 50% of total lot Building size: less than 50% of total lot
area area
Other: Height and parking Other: Meets other requirements

42
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Variance Exampled Cont 0
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Things t o Reme

A Use variances are not allowed.
T Now stated in NC General Statutes.

A Variances should not be a common
occurrence.

A Variances can expire if it is a condition or
a standard in the ordinance.

a4
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Quasi-judicial Hearing
Procedures

45

Quasi-judicial Hearing
Procedures

A Quasi-judicial Hearings
AHousekeeping
AVoting

A Conflicts of Interest
AMeeting Format
ACollecting Evidence

A Decision-making

46
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Quasi-judicial Hearings

U What are they?

AQugwuidi ci al 06 means BOA
comply with procedural rules closely akin to
those of a trial court such as:

Asworn testimony of witnesses

Ano hearsay evidence

Across-examination of witnesses

Quasi-judicial Hearings

U How do they work?

Based on NC Supreme Court case,* BOA has a
duty to perform these two key functions:

A Investigate facts
A Draw conclusions

*(Harden v. Raleigh, 1926)

48
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Quasi-judicial Hearings

U Constitutional right to due process

Due Process =

Impartial Decision-Maker =
AFairo

Decisions made based on rule of law, not on
personalities of people involved.

49

Housekeeping

U ETJ members
A Proportional representation
A Equal rights and privileges?
A Alternates

U Open meetings law
A Public notice
AMay not deliberate in private

50
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Housekeeping

U Hearing notice ‘)
AiDue noticeo required

A Four kinds of notice: newspaper publication,
signs, written and oral. —%

AWho is a party? 2

U Alternate members
A Highly recommended!
AETJ #dAinsided and fout s

Housekeeping

U Bylaws / Rules of Procedure /-

A Highly recommended!

A Should cover: Officers, meetings, quorum,
conflicts of interest, procedure to file an appeal
from Zoning Administrator, etc.

U Zoning Ordinance
A Be familiar with local ordinance. - =

1/30/2008
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Scenario #1

53

Voting

U Quorums
A Simple majority vs. 4/5.

U Precedents

A Should be aware of them, but not legally
binding.

Alf different findings made, explain in decision.

54
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Voting

U Participation in continued hearings

A Member may miss part of hearing but still
vote.

AMember must have had full access to the
record: minutes, exhibits, tape, etc.

S~

55

Conflicts of Interest

u Legal right to impartial decision-
maker
A Must avoid actual and perceived conflicts of
interest.
A Statutes define impermissible conflicts:
A Fixed opinion/bias
A Undisclosed ex parte communication
A Close family, business, associational tie

A Financial interest in outcome 56
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Conflicts of Interest

U Why is this important?
A Maintain public trust in process.

A Let board know if there is a conflict; board
votes to decide whether to excuse member.

ADon o6t u s -ap canfliohto duek
responsibility to vote on controversial matters.

57

Scenario #2

58
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Meeting Format

U Using scripts and forms

AHel ps citizens wunder st
A Helps you remember all procedures.
A Provides an outline to work through decisions.

iy
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Meeting Format

U Swearing in / administering oaths

A Only sworn testimony can / should be used in
making a decision.

AWhile oaths may be waived if all parties
agree, much better practice is to administer
oaths; can also affirm.

60
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Collecting Evidence

U Ex parte communication

AAlcommuni cation fAoutsid

the other part
ADonot do it! 1]
A Disclose if it happens.

U Board member packets
A Okay to send before meeting.
A Applicant and other parties entitled to copies.
A Part of public record.

61

Collecting Evidence

U Site visits
A Good idea to visit sites.

ADondét go as a group
meeting.

A At meeting, state what you saw.

ADondét have automatic
property.
AWhat if neighbor or applicant wants to talk?

un

62
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Scenario #3

63

Collecting Evidence
U Type of evidence @g&

AiCompetent, * materi al,
evidence needed to support each critical
factual determination (from 1963 N.C.
Supreme Court case Jarrell v. Board of
Adjustment and continued in others).

A Key points substantiated by factual evidence
i n record/ findings can
conjecture or assumptions.

* fadmi ssi ble before a Iog4al

1/30/2008
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Collecting Evidence

U Type of evidence (continued)

ANeed testimony in record to support a finding.

ARExpert t-209aNCiourt gade, Sun
Suites Holdings v. Board of Alderman of ¢
Garner - support those naked opinions. /g¥

AWhat evidence to admit?

65

Collecting Evidence

u Standing

AWho has the right to participate in hearing /
contest the issuance of a permit? Also
implies right to cross-examine.

AA person who suffers s
not common to all other persons.

66
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Collecting Evidence

U Withesses

A Anyone who intends to present testimony.

A 2005 changes to state planning legislation
now authorize both city and county boards of
adjustment to issue subpoenas.

5 |

i, =
\
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Collecting Evidence

U Time limits for speakers

ACanét be used as in
A Can limit repetitious or irrelevant testimony

U Cross-examination
A Reasonable procedures can be established

U Burden of proof {

A Person asking/applicant has burden

7
Ot

68
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Collecting Evidence

U Hearsay

AMeans a statement not made at the hearing
that the proponent seeks to have admitted as
evidence; includes written statements.

A Person needs to be present at meeting and
sworn in order to have testimony included and
used as a finding.

A Petitions.

69

Scenario #4

70
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Collecting Evidence

U Exhibits

A Permit application, correspondence, etc.,
should be entered into hearing record as
exhibits.

AWitnesses may present documents, photos,
etc., but they become part of the record and
must be retained.

AMake sure exhibits are identified in the
minutes.

71

Scenario #5

72
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