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Todayôs Program

ÅBoard of Adjustment Functions

ÅTypes of Cases & Standards for 

Review

ÅQuasi-judicial Hearing Procedures

ÅVariance Scenario

ÅPanel Question & Answer Session

55

Board of Adjustment 

Functions

66

Board of Adjustment

Functions

ÅStatutory Authority

ÅGovernment Roles in Zoning

ÅLegislative vs. Quasi-judicial Decisions

ÅBoard of Adjustment Duties
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Board of Adjustment

Statutory Authority

Cities/Towns

NCGS Chapter 160A

Article 19: Planning & 
Regulation of Development

Part 3 - Zoning

§160A-388 - Board of 
Adjustment

Counties

NCGS Chapter 153A

Article 18: Planning & 
Regulation of Development

Part 3 - Zoning

§153A-345 - Board of 
Adjustment

88

Government Roles in Zoning

Governing Board Legislative

Planning Board

Board of Adjustment

Staff

Advisory

Quasi-judicial

Administrative

Participants Primary Role

99

Legislative vs.

Quasi-judicial Decisions

Differences related to:

ÅNotice of hearing

ÅType of hearing

ÅSpeakers at hearing

ÅEvidence

ÅFindings

ÅVoting
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Legislative vs.

Quasi-judicial Decisions

Differences (continued):

ÅStandards for decisions

ÅConditions

ÅTime to initiate judicial review

ÅConflicts of interest

ÅCreation of vested rights

1111

Board of Adjustment

Duties

ÅPrimary Role / Decisions:  Quasi-judicial

Hears appeals; interprets zoning ordinance; 

considers variances from ordinance standards; 

may review special/conditional use permits. 

ÅOther Roles / Decisions:  Advisory

May recommend ordinance review; may have 

other assigned duties.

1212

Types of Cases

and

Standards for Review
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A World Without the BOA

ZONING 

ORDINANCE 

DISPUTE

LOCAL GOVERNING BOARD

ÅRequest for a change of zone

ÅRequest for an ordinance amendment

COURTS

ÅSuit

ÅWrit of Mandamus 

1414

The World With the BOA

ZONING 

ORDINANCE

DISPUTE

GOVERNING

BOARD

BOARD OF 

ADJUSTMENT

COURTS

Recommend Zoning

Ordinance changes

Interpretation/Appeals

Variances

Conditional Use Permits

1515

Types of Cases

ÅAppeals and Interpretations

ÅConditional (or Special) Use Permits

ÅVariances

ÅOther Duties

ïRecommend Zoning Ordinance Changes

ïHear Appeals from Other Boards
ÅHistoric Resources, Minimum Housing Codes

ïOther Duties as Assigned by Governing 
Board
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Interpretations and Appeals

1717

Interpretation: What is it?

ÅOccurs when the BOA looks at the 

wording, meaning, and intent of an 

ordinance and applies the ordinance 

wording, meaning, and intent to the facts 

of the case.

1818

Interpretation: How it Works

Applicant disagrees 

with the Zoning 

Administratorôs 

decision to deny

permit

Applicant files 

an appeal based 

on set procedures.

Appeal goes to BOA.

BEFORE THE BOA MEETING
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Interpretation:  How it Works-Contôd

BOA hears the facts 

of the case.

BOA interprets the 

meaning and intent 

of the ordinance. 

Was the permit denial in 

accordance with the meaning 

and intent of the ordinance? 

Are the facts of the case 

within the provisions 

of the ordinance?

AT THE BOA MEETING

YES:  The denial should be upheld 

if it was in accordance with the 

meaning and intent of the ordinance.

NO:  The denial should be overturned 

if it was is not in accordance with the

meaning and intent of the ordinance. 

Applicant may appeal to 

Superior Court.
BOA takes action to 

correct mistake.

2020

Interpretation: Standards for Review

ÅAn official determination is required (in 
most cases).

ÅThe board must not vary the ordinance.

ÅEach case is considered on its own merits.

ÅInterpretations may establish precedence.

2121

Things to Rememberé

ÅBOA is responsible for correcting mistakes or 
abuses of discretion of the Zoning Administrator.

ÅAdvisory opinions cannot be given.

ÅThe more gray areas an ordinance includes, the 
more interpretations will be needed.

ÅBOA may be responsible for interpreting the 
zoning map.
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Conditional Use Permits

2323

The Name Game

Conditional Use Permit (CUP) =

Special Use Permit (SUP) =

Special Exception

They are the same thing.

2424

CUP ïWhat is it?

ÅThe CUP allows a certain activity provided for in 
the ordinance to be established at a particular 
location within a zoning district if the applicant 
can demonstrate that certain ordinance 
requirements are met.

ÅIn other words, the use is not permitted by right.

ÅIt is common for governing boards to issue 
CUPs.  Process remains the same.
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CUP Standards for Review

Two Types of Standards for Review in 

the Zoning Ordinance

GENERAL SPECIFIC

Apply to all cases 

seeking a CUP.

Apply to specific cases seeking 

a CUP, as written in the 

zoning ordinance.

Allows for discretion.

Examples:  Lot sizes, buffering,

landscaping, setbacks, signage,

parking, ingress/egress.

2626

CUP Standards for Review

1. The use will not materially endanger the 

public health or safety if located where 

proposed and developed according to 

the plan as submitted and approved.

2727

CUP Standards for Review

2. The use meets all required conditions 

and specifications.
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CUP Standards for Review

3. The use will not substantially injure the 

value of adjoining or abutting property, or 

that the use is a public necessity.

2929

CUP Standards for Review

4. The location and character of the use, if 

developed according to the plan 

submitted and approved, will be in 

harmony with the area in which it is to be 

located and in general conformity with 

the plan of development of the (town) 

(county) and its environs.

3030

CUPðHow it Works
BEFORE THE BOA MEETING

Zoning Ordinance 

Guides the Process

A. Lists uses that require 

a CUP and where in which 

district it can be located.

Examples:

CUP required to locate a day care 

center in an R-3 district

CUP required to locate a multi-family 

Dwelling in the downtown business 

district

B. Lists the standards that must be 

met to receive a CUP.

Applicant Submits 

CUP Application 

Packet.

Burden of Proof is 

on the Applicant.

Application goes 

to BOA.
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CUPðHow it Works-Contôd
AT THE BOA MEETING

BOA hears the facts 

of the case.

BOA weighs the facts of 

the case against the 

required standards.

ALL standards are believed 

to have been met = 

CUP APPROVED

Conditions may be 

applied to the CUP.

One or more of the 

standards do not to 

apply to the case = 

CUP DENIED

Applicant may appeal 

to Superior Court.

3232

CUPðUsing Conditions

CUP may have conditions 

placed upon it under the 

following circumstances.

Specific to the 

development proposal.

Must be reasonable, must relate

to testimony.

Allow the board to make the 

findings that enable the board to 

grant the permit.

Conditions run with the land.

A permit may be considered void 

if one or more of the conditions 

are not met.

3333

Variances
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Variance:  What is it?

ÅA variance grants relief from the ordinance 

in cases of hardshipðthose cases where 

the rules of the zoning ordinance fail to fit 

a particular situation.

ÅAllows a property owner to make use of 

her property, even though it may conflict 

with the ordinance.

3535

Variance Guiding Rules

ÅStatutory language such as ñpractical 

difficulties or unnecessary hardshipsò is 

vague.

ÅCourts cases over time have created rules 

to guide when variances should be 

granted.

3636

Variance Guiding RulesðContôd

ÅBOA cannot rewrite the ordinanceðmay 
vary the application of the ordinance in 
a particular case.

ÅIf an ordinance standard causes hardship 
throughout the community the BOA should 
recommend a zoning amendment.

ÅVariances should not be granted freely.
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Variance Standards for Review

1. There are practical difficulties or 
unnecessary hardships in the way of 
carrying out the strict letter of the 
ordinance.

a) There would be no reasonable return or use of 
the property without the variance.

b) The hardship results from application of the 
ordinance.

c) The hardship is suffered by the property.

d) The hardship is peculiar to the property.

e) The hardship is not self-created.

3838

Variance Standards for Review

2. The variance is in harmony with the 

general purpose and intent of the 

ordinance and preserves its spirit.

3939

Variance Standards for Review

3. In the granting of the variance the 

public safety and welfare have been 

assured and substantial justice has 

been done.
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VarianceðHow it Works

Owner wants to complete 

a project. An element of 

the project does not meet 

ordinance standards.

Permit for the project 

is denied because it 

does not meet zoning 

Requirements.

Owner submits 

Variance Application 

Package to BOA.

Burden of Proof is 

on Applicant.

BEFORE THE BOA MEETING

It is a good practice to issue a denial rather 

than advising the applicant to go directly 

to the BOA.  The courts will look for a paper trail.

4141

VarianceðHow it Works-Contôd

AT THE BOA MEETING

BOA hears the facts 

of the case.

BOA weighs the facts of 

the case against the 

required findings.

ALL required findings 

are believed to apply 

to the case = 

VARIANCE APPROVED.

Conditions may be 

applied to the variance.

One or more findings do 

not to apply to the case = 

VARIANCE DENIED.

Applicant may appeal 

to Superior Court.

4242

Variance Example

Zoning Ordinance Dimensional Requirements for R-B Business District

Ordinance Standards Actual Dimensions

Minimum Lot Size: 20,000 sqft Lot size: 20,100 sqft

Minimum Lot Width 100 ft minimum mean lot size Mean lot width 102 sqft

Front Setback: Greatest of: 

--60 ft from center of 19/23

--20 ft from edge of right of way

Applicable Setback: 60 ft from center of 19/23

Need a variance to go 3 

feet into front 

setback.

Rear Setback: 20 feet Rear setback: 20 ft

Side Setback: 10 feet Side setback 10 ft

Coverage: Not greater that 50% of total lot 

area

Building size: less than 50% of total lot 

area

Other: Height and parking Other:  Meets other requirements
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Variance ExampleðContôd

US HWY 19 / 23 South

20 Ft Rear 

Setback

60 Ft Front 

Setback

10 Ft Side 

Setback

10 Ft Side 

Setback

Buildable Area

4444

Things to Rememberé

ÅUse variances are not allowed.  

ïNow stated in NC General Statutes.

ÅVariances should not be a common 

occurrence.

ÅVariances can expire if it is a condition or 

a standard in the ordinance.

4545

Quasi-judicial Hearing 

Procedures
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Quasi-judicial Hearing 

Procedures

ÅQuasi-judicial Hearings 

ÅHousekeeping

ÅVoting

ÅConflicts of Interest

ÅMeeting Format

ÅCollecting Evidence

ÅDecision-making

4747

Quasi-judicial Hearings

üWhat are they?

ñQuasi-judicialò means BOA is expected to 

comply with procedural rules closely akin to 

those of a trial court such as:

Åsworn testimony of witnesses

Åno hearsay evidence

Åcross-examination of witnesses

4848

Quasi-judicial Hearings

üHow do they work?

Based on NC Supreme Court case,* BOA has a 
duty to perform these two key functions:

ÅInvestigate facts

ÅDraw conclusions

*(Harden v. Raleigh, 1926)
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Quasi-judicial Hearings

üConstitutional right to due process

Due Process = 

Impartial Decision-Maker =

ñFairò

Decisions made based on rule of law, not on 

personalities of people involved.

5050

Housekeeping

üETJ members

ÅProportional representation

ÅEqual rights and privileges?

ÅAlternates

üOpen meetings law

ÅPublic notice

ÅMay not deliberate in private

5151

Housekeeping

üHearing notice

ÅñDue noticeò required to ñthe parties.ò

ÅFour kinds of notice: newspaper publication, 

signs, written and oral.

ÅWho is a party?   

üAlternate members

ÅHighly recommended!

ÅETJ ñinsideò and ñoutsideò members.
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Housekeeping

üBylaws / Rules of Procedure

ÅHighly recommended!

ÅShould cover: Officers, meetings, quorum, 

conflicts of interest, procedure to file an appeal 

from Zoning Administrator, etc.

üZoning Ordinance

Å Be familiar with local ordinance.

5353

Scenario #1

5454

Voting

üQuorums

ÅSimple majority vs. 4/5.

üPrecedents

ÅShould be aware of them, but not legally 

binding.

ÅIf different findings made, explain in decision.
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Voting

üParticipation in continued hearings

ÅMember may miss part of hearing but still 

vote.

ÅMember must have had full access to the 

record: minutes, exhibits, tape, etc.

5656

Conflicts of Interest

üLegal right to impartial decision-

maker

ÅMust avoid actual and perceived conflicts of 

interest.

ÅStatutes define impermissible conflicts:

Á Fixed opinion/bias

Á Undisclosed ex parte communication

Á Close family, business, associational tie

Á Financial interest in outcome

5757

Conflicts of Interest

üWhy is this important?

ÅMaintain public trust in process.

ÅLet board know if there is a conflict; board 

votes to decide whether to excuse member.

ÅDonôt use a made-up conflict to duck 

responsibility to vote on controversial matters.
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Scenario #2

5959

Meeting Format

üUsing scripts and forms

ÅHelps citizens understand whatôs happening.

ÅHelps you remember all procedures.

ÅProvides an outline to work through decisions.

6060

Meeting Format

üSwearing in / administering oaths

ÅOnly sworn testimony can / should be used in 

making a decision.

ÅWhile oaths may be waived if all parties 

agree, much better practice is to administer 

oaths; can also affirm.
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Collecting Evidence

üEx parte communication
ÅAll communication ñoutside the presence of 
the other party.ò

ÅDonôt do it!!!

ÅDisclose if it happens.

üBoard member packets
ÅOkay to send before meeting.

ÅApplicant and other parties entitled to copies.

ÅPart of public record.

6262

Collecting Evidence

üSite visits

ÅGood idea to visit sites.

ÅDonôt go as a group unless itôs part of a 

meeting.

ÅAt meeting, state what you saw.

ÅDonôt have automatic legal right to go onto 

property.

ÅWhat if neighbor or applicant wants to talk?

6363

Scenario #3



1/30/2008

22

6464

Collecting Evidence

üType of evidence

ÅñCompetent,* material, and substantialò 
evidence needed to support each critical 
factual determination (from 1963 N.C. 
Supreme Court case Jarrell v. Board of 
Adjustment and continued in others).

ÅKey points substantiated by factual evidence 
in record/findings canôt be based on 
conjecture or assumptions.

* ñadmissible before a local boardò

6565

Collecting Evidence

üType of evidence (continued)

ÅNeed testimony in record to support a finding.

ÅñExpert testimonyò - 2000 NC Court case, Sun 

Suites Holdings v. Board of Alderman of 

Garner - support those naked opinions.

ÅWhat evidence to admit?

ÅWhat if there is conflicting evidence?

6666

Collecting Evidence

üStanding

ÅWho has the right to participate in hearing / 
contest the issuance of a permit?  Also 
implies right to cross-examine.

ÅA person who suffers some ñspecial damageò 
not common to all other persons.
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Collecting Evidence

üWitnesses

ÅAnyone who intends to present testimony.

Å2005 changes to state planning legislation 

now authorize both city and county boards of 

adjustment to issue subpoenas.

6868

Collecting Evidence

üTime limits for speakers

ÅCanôt be used as in other board meetings

ÅCan limit repetitious or irrelevant testimony

üCross-examination

ÅReasonable procedures can be established

üBurden of proof

ÅPerson asking/applicant  has burden

6969

Collecting Evidence

üHearsay

ÅMeans a statement not made at the hearing 

that the proponent seeks to have admitted as 

evidence; includes written statements.

ÅPerson needs to be present at meeting and 

sworn in order to have testimony included and 

used as a finding.

ÅPetitions.
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Scenario #4

7171

Collecting Evidence

üExhibits

ÅPermit application, correspondence, etc., 

should be entered into hearing record as 

exhibits. 

ÅWitnesses may present documents, photos, 

etc., but they become part of the record and 

must be retained.

ÅMake sure exhibits are identified in the 

minutes.

7272

Scenario #5
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Decision-making

üWhen do you make a decision?

ÅYou can hear all the cases scheduled for that 

meeting and then start the deliberations; BOA 

book by IOG recommends this procedure. 

ÅYou can begin the deliberations immediately after 

the evidence is presented and all parties have 

cross-examined witnesses. 

7474

üFacts

ÅIt is BOAôs responsibility to investigate facts.

ÅBoard decisions must be ñsupported by 

competent, material and substantial evidence in 

the whole record.ò* 

ÅBoard reads ordinance, determines which 

findings must be made, examines factual 

evidence, then decides whether this evidence 

enables it to make required findings.

*(Ready-Mix Concrete v. BCC Nags Head, 1980)

Decision-making

7575

Decision-making

üFindings of fact

ÅWritten findings of fact are required; board must 

specify what it determines the facts to be and 

must document the basis for its decision. 

ÅFootprints in logic.

ÅInsufficient to cite ordinance standards and note 

each one is met, especially when there is 

conflicting evidence or when permit is denied. 
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Decision-making

üFindings of fact (continued)

Board needs to do two things:  

ÅDetermine the facts/findings. At end of all 
testimony, Chair could summarize points, ask 
ñHave I misstated anything?  Do the other 
board members, applicant, neighbors, staff, 
etc., agree?ò

ÅDraw conclusions. Determine how facts fit the 
standards that must be followed.

7777

Decision-making

üWhat is a finding of fact, and what 

is a conclusion of law?

Finding of Fact:

ñThe applicant installed the swimming pool and 

deck in May of 2007 without a permit and 

located it closer than 10 feet to the property 

line, thereby violating the side-yard setback 

regulation in effect at that time.ò

7878

Decision-making

üWhat is a finding of fact, and what 

is a conclusion of law?

Conclusion of law:

ñAny hardship suffered by the applicant by the 

application of the ordinance is self-imposed 

because the applicant knew or should have 

known that the applicable setback regulations 

prohibited him from locating the deck within the 

required setback.ò




