March 31, 2008
Report on
Site Infrastructure Development Fund and
Job Maintenance and Capital Development Fund

Site Infrastructure Development Fund

This section of the report provides information related to the Site Infrastructure Development Fund (the
“SIDF”), pursuant to N.C. Gen. Stat. § 143B-437.02(k).

The SIDF’s purpose is to stimulate economic activity and to create new jobs in the State. To be eligible for a
SIDF grant, a business must invest at least $100,000,000 of private funds in site development for a project that will
employ at least 100 new employees. The Economic Investment Committee (the “Committee”) is charged with making
recommendations for assistance under the program, to the Secretary of Commerce, after evaluating an applicant’s
eligibility and the desirability of a project, in accordance with the factors enumerated in the Criteria for Operation and
Implementation of Site Infrastructure Development Fund (the “SIDF Criteria”), adopted on January 29, 2004, pursuant to
N.C. Gen. Stat. § 143B-437.02(h)(i). A copy of the SIDF Ceriteria is attached to this report.

On April 6, 2004, after making the statutorily required findings, the Committee recommended that SIDF
assistance be provided to Merck & Co, Inc. for a project involving the development of a vaccine manufacturing plant on
an approximately 256-acre site in Durham County, in the amount of $24,000,000 (the amount that was appropriated for
the SIDF by the General Assembly, for the 2003-2004 fiscal year). No additional funding has been appropriated for the
SIDF. Merck would create 200 jobs by 2009, at an annual average wage of $57,000, and would invest $166,000,000 in
construction and $90,000,000 million in machinery and equipment.

In making its recommendation, the Committee conducted an extensive review and cost-benefit analysis of the
project. This analysis shows a very high positive return on this investment for North Carolina:

e Total state income impacts are $118 million annually when the project is complete.

e Cumulative gross income impacts to the State by 2018 are projected to amount to $1.4 billion and to reach over
$2 billion by year 2026.

e Cumulative gross state revenue impact by 2018 amounts to $66 million and $93.3 million by year 2026.

e Cumulative state net revenue impact by the end of 12 years is expected to be $20.2 million and $44.5 million over
20 years.

e The Company currently employs 530 employees in North Carolina and would add an additional 200 new jobs.

e Total new direct, indirect, and induced employment attributable to the project are projected to range from a high
of 1,380 in 2005 (during construction) to 560 under full employment in 2009.

e Biomanufacturing is one of the key industrial manufacturing sectors targeted for growth by the Department and
the Economic Development Board’s Strategic Plan.

e The biomanufacturing industry is projected to be a high-wage, high growth industry creating stable jobs and
requiring a skilled and educated workforce.

e The project complements the state’s major existing biotechnology industry cluster, and can help transition the
state’s economy away from reliance on low-wage industries vulnerable to free trade.

e Merck has estimated that, including potential future expansions at the site, it could invest up to $900 million and
create a total of 600 jobs.

e All of the required permits for the facility would be minor permits, and can be quickly obtained. The facility will
be located in an industrial area, its site plan would minimize wetland and stream impacts, and its emissions would
be minor; little or no environmental impact would be expected.

An agreement reflecting the terms of Merck’s SIDF grant has been completed, and is expected to be fully
executed shortly. It is expected that the full $24,000,000 will be disbursed during the current fiscal year. This amount
will be provided in the form of a forgiveable loan, with Merck’s ability to retain this money dependent on its compliance
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with performance requirements set forth in the SIDF agreement. The State’s interest in the loan is secured by the site for
which the assistance was provided.

Job Maintenance and Capital Development Fund

This section of the report provides information related to the Job Maintenance and Capital Development Fund
(the “JMAC”) Program, pursuant to N.C. Gen. Stat. § 143B-437.11.

The Job Maintenance and Capital Development Investment Fund (“JMAC”) is a discretionary incentive that
provides sustained annual grants to businesses with at least 2,000 employees, which are located in Development Tier 1
counties, and which invest at least $200 million in capital improvements within 6 years of initial expenditure. The
purpose of IMAC grants is to encourage retention of significant numbers of high-paying, high-quality jobs and large-scale
capital investment, enlarge the overall tax base, and increase revenues to the State and its political subdivisions. Grant
recommendations are made by the Committee to the Secretary of Commerce, based on a thorough review of the factors
enumerated in the Criteria for Operation and Implementation of Job Maintenance and Capital Development Fund Program
(the “JMAC Criteria”), adopted on December 13, 2007, pursuant to N.C. Gen. Stat. § 143B-437.11(i)(1). A copy of the
JMAC Criteria is attached to this report.

A total of 5 grants may be made under the JMAC program. To-date, no grants have been made, and no
applications have been received, as funding is not yet available under the program. The General Assembly has
appropriated $5 million for the 2008-09 fiscal year. Although grants may be made for a term of up to 20 years, annual
payments to grantees would be subject to future appropriations. Annual grant payments to any single grantee may not
exceed $4 million, and the sum of all grants awarded under the program may not exceed $60 million. Eligibility for
annual payments is based on amounts paid by grantees in the form of certain taxes on, or resulting from, new project
machinery and equipment and building materials, worker training expenses, and state permitting fees for expansion.

The Department expects to receive two applications in this fiscal year. As no grants have yet been approved, the
amount of payments the Department might make in fiscal year 2008-2009 cannot be determined, but it could be up to
$5,000,000.



CRITERIA FOR OPERATION AND IMPLEMENTATION OF
SITE INFRASTUCTURE DEVELOPMENT PROGRAM

NOTE: This version of the criteria includes some
annotations from the actual statutory language in italics for
ease of reference.

1.0 GENERAL PROVISIONS
11 Policy

The policies underlying the Site Infrastructure Development
Fund (the “Program”) are those set out by the North Carolina
General Assembly in G.S. §143B-437.02(a).

(1) Itisthe policy of the State of North Carolina to
stimulate economic activity and to create new jobs for
the citizens of the State by encouraging and promoting
the expansion of existing business and industry within
the State and by recruiting and attracting new business
and industry to the State.

(2) Both short-term and long-term economic trends at
the State, national, and international levels have made
the successful implementation of the State's economic
development policy and programs both more critical
and more challenging; and the decline in the State's
traditional industries, and the resulting adverse
impact upon the State and its citizens, have been
exacerbated in recent years by adverse national and
State economic trends that contribute to the reduction
in the State's industrial base and that inhibit the State's
ability to sustain or attract new and expanding
businesses.

(3) The economic condition of the State is not static
and recent changes in the State's economic condition
have created economic distress that requires the
enactment of a new program as provided in this
section that is designed to stimulate new economic
activity and to create new jobs within the State.

(4) The enactment of this section is necessary to
stimulate the economy, facilitate economic recovery,
and create new jobs in North Carolina and this section
will promote the general welfare and confer, as its
primary purpose and effect, benefits on citizens
throughout the State through the creation of new jobs,
an enlargement of the overall tax base, an expansion
and diversification of the State's industrial base, and
an increase in revenue to the State and its political
subdivisions.

(5) The purpose of this section is to stimulate economic
activity and to create new jobs within the State.

1.2 Authorization

The Department of Commerce is authorized by G.S. §143B-
437.02 to implement and administer the Site Infrastructure
Development Fund, to develop such criteria together with the
Economic Investment Committee (“the Committee”) as may
be necessary to administer and implement the Program, and
to identify and evaluate projects to be considered for
assistance under the Program.

1.3 Definitions
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The definitions set out or referenced in G.S. § 143B-
437.02(c) are incorporated by reference, to the extent
applicable to this Program.

14 Purpose

The purposes of the Program are those set out by the North
Carolina General Assembly in G.S. §143B-437.02(a) and
include the negotiation of contracts and financial
arrangements for grants and loans and the award of the same.

1.5 Funding Limitations

Assistance from the Program is made from the limited funds
appropriated to or otherwise available for the purposes of the
Program.

1.6 Changes to Criteria

The Department and the Committee may change the Criteria
for Operation and Implementation of Site Infrastructure
Development Fund from time to time pursuant to the
procedures set out in these Criteria.

1.7 Procedure for Notice of and Comment on
Criteria

Persons requesting notice of proposed criteria or changes to
criteria should submit requests in writing to the Commerce
Finance Center of the Department of Commerce, with a copy
to the Department of Commerce Director of Public Affairs.
Requests should include the name and address of the person
or organization requesting a copy of criteria or changes to
criteria.

Notice will be given of proposed criteria or changes to
criteria. The notice will include instructions for submission
of oral or written comments on the proposed criteria or
changes to criteria.

Following the date of notice, fifteen (15) calendar days will
be allowed for receipt of written and oral comments on the
proposed criteria or changes to criteria. A specific
opportunity for submission of oral comments will be
provided on the fifteenth day of the fifteen-day comment
period. Details on the time, place and manner for submitting
oral comments will be included in the notice.

Oral and written comments on criteria or changes to criteria
will be provided to all members of the Committee (the
“Committee”). Comments may be incorporated into
revisions of criteria or changes to criteria and adopted by the
Committee.

1.8 Oral Comment Session

An oral comment session is intended to provide an
opportunity for persons who wish to speak their comments as
opposed to submit them in written form. The oral comment
session will typically be convened by staff of the Department
of Commerce Finance Center who will use a tape recorder to
record oral comments. These comments will be transcribed
or summarized and circulated to members along with the
written comments.

At least two members of the Committee will be present for
each oral comment session. Members of the public who



submit comments at an oral comment session who wish to
address the full Committee may request the Chair for an
opportunity to do so. Such requests will typically be granted
and a reasonable opportunity to address the Committee
provided.

1.9 Effective Date of Criteria

Criteria or changes to the criteria become effective upon
approval by the Committee at a meeting after the period of
public notice and comment. Following the conclusion of the
comment period, the Committee may revise criteria based on
comments received. If revisions based on comments
substantively change the criteria, an additional opportunity
for notice and comment will be provided.

1.10 Quarterly Reports

The Department will publish Quarterly Reports to the North
Carolina General Assembly on new agreements entered into
by the Department and defaults or repayments associated
with agreements in the manner and form required by G.S. §
143-437.02(k). A copy of each report will be delivered to
the President Pro Tempore of the Senate, the Speaker of the
House of Representatives and the Director of the Legislative
Fiscal Research Division.

The reports will be prepared by the Department of
Commerce Policy & Research Division in consultation with
and with the assistance of the Department’s Business &
Industry Division and Commerce Finance Center.

The first Quarterly Report will be published on or before
February 28, 2004 and will cover activity during between
October 1, 2003 and December 31, 2003. Subsequent
reports will be submitted within two months of the last day
of each quarter in which agreements have been entered into.

2.0 RESPONSIBILITY FOR
ADMINISTRATION

2.1 Department of Commerce

The Department of Commerce will administer the Site
Infrastructure Development Fund. The Department and/or
the Committee may request such assistance as may be
required from the Department of Administration or the
Attorney General’s Office in the administration of this
Program.

The Department of Commerce will serve as the point of
public contact for the Program. The Secretary of Commerce
will promote the Program to businesses and industries that
may be considering expanding or locating facilities in North
Carolina and whose projects would appear to be appropriate
and promising candidates for the limited funding available.

The Department of Commerce will identify and evaluate
projects appropriate for possible site development assistance
according to criteria set forth herein. Such projects will be
presented by the Secretary of Commerce to the Economic
Investment Committee for consideration for possible
assistance from the Program.

No assistance from the Program can be provided without the
recommendation of the Economic Investment Committee.

Neither the Secretary, nor his staff, nor any member of the

Committee acting alone, has the power to bind the
Committee, and this fact is to be made clear in
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communications between Secretary and his staff and any
potential Applicant.

2.2 Economic Investment Committee

The Economic Investment Committee will evaluate
applications from businesses for assistance from the
Program, negotiate with businesses seeking assistance, and
make such findings and recommendations as may be
required for the award of any assistance.

2.3 Attorney General’s Office

The Attorney General’s Office will be requested to review
the particular forms of assistance proposed by the committee
and prepare agreements to provide assistance from the
Program.

3.0 BASIC ELIGIBILITY FOR ASSISTANCE
FROM PROGRAM

3.1 Basic Criteria

To be eligible to benefit from or receive assistance from the
Program, a business must satisfy the following basic criteria:

(@) The business must commit to invest private funds
in the project of at least $100 million dollars.
G.S. § 143-437.02(d)(1).

(b) The business must commit to employ the required
minimum number of new employees (at least 100
employees). G.S. § 143-437.02(d)(2).

(c) The business must have no citations in North
Carolina under the Occupational Safety and
Health Act that have become a final order within
the past three years for willful serious violations
or for failing to abate serious violations with
respect to the location for which the assistance is
to be provided. G.S. 143B-437.02(f).

The Committee will solicit this information from
the applicant and seek to cross check it with data
prepared by the North Carolina Department of
Labor.

(d) All full-time employees of the project with respect
to which assistance is to be provided must be
provided health insurance as specified in G.S. §
143B-437.02(e).

(e) The business must have no pending
administrative, civil, or criminal enforcement
action against it that is based on alleged
“significant violations” of any program
implemented by an agency of the North Carolina
Department of Environment and Natural
Resources.

The business must also have had no final
determination of responsibility for any
“significant” administrative, civil, or criminal
violation of any program implemented by an
agency of the North Carolina Department of
Environment and Natural Resources within the
last five years.



A “significant violation” is a violation or alleged
violation that does not satisfy any of the
conditions of G.S. 143-215.6B(d).

The Committee will solicit this information from
the applicant and seek to cross check it with data
prepared by the North Carolina Department of
Environment and Natural Resources. G.S. 143B-
437.02(f).

® Any other criteria of a threshold nature set out in
G.S. §143B-437.02.

(9) The project must be an active project of the
Business and Industry Division of the Department
of Commerce, must be assigned to an Economic
Development Representative in that Division, and
must be a project on which the business and the
Department are actively collaborating.

4.0 GENERAL PROCEDURES FOR
RECEIVING APPLICATIONS

4.1 Procedure for Handling Projects and
Receiving Applications

@) The Secretary of Commerce will regularly review
projects of the Business and Industry Division,
including those for which Site Infrastructure
Development assistance has been recommended
or requested. When appropriate and eligible
projects are identified, the business proposing the
project will be asked to submit an application.

(b.) Once a project has been identified as appropriate
and eligible for consideration for assistance from
the Program, the Commerce Finance Center will
ensure that the Applicant receives a printed copy,
or is made aware of how it may obtain an
electronic copy, of

The Criteria for Operation and
Implementation of Site Infrastructure
Development Fund,

The statutes governing the Program (G.S.
§143B-437.02), and

Any other information pertinent to the
Program that may be available to the public.

(c) The Commerce Finance Center will inform any
potential Applicant that neither the representative
nor the Secretary of Commerce, nor any
individual member of the Committee, has the
authority to bind the Committee or approve
assistance from the Program.

4.2 Submission and Distribution of Applications

Applications for assistance from the Program will be
submitted to the Department of Commerce’s Commerce
Finance Center, which will screen them for completeness and
to confirm that, on the face of the application, the Project
does not appear ineligible.

Copies of completed applications for assistance will be
distributed by the Commerce Finance Center to the members
of the Committee. Incomplete applications or applications
that appear ineligible on their face will be returned to the
Applicant along with an explanation of the reason for the
return.
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4.3 Maintaining Confidentiality of Applications

All documents of the Committee, including applications for
assistance, are public records governed by Chapter 132 of the
General Statutes and any applicable provisions of the

General Statutes protecting confidential information.

Where the contents of an application are determined to be
confidential and/or not subject to disclosure under the North
Carolina Public Records Act, each such page of the
application will be prominently marked as such and the
application distributed in a fashion designed to preserve
confidentiality.

Applicants are expected to identify any such confidential
information in their applications as outlined in Section 5.3 of
these criteria.

5.0 APPLICATIONS
51 Application Method

Applications shall be typed or printed and seven (7) copies
submitted to the Commerce Finance Center by mail
addressed to:

Commerce Finance Center

N.C. Department of Commerce

4301 Mail Service Center

Raleigh, North Carolina 27699-4301

or by hand delivery addressed to:

Commerce Finance Center
N.C. Department of Commerce
Education Building

301 North Wilmington Street
Raleigh, North Carolina

To the extent possible, Applicants should also provide an
electronic copy in a format such as a formatted diskette using
Microsoft Word or Excel.

5.2 Information Contained in Application

To be eligible for consideration for assistance from the
Program, the applicant must complete a program application,
which shall contain at a minimum the information required
in the application for a Job Development Investment Grant
and such additional information as may be required by these
Criteria and the North Carolina General Assembly in G.S. §
143B-437.02.

Information contained in the application shall be submitted
under oath and sworn to by an appropriate officer of the
business.

5.3 Confidential Information Included in
Application

All documents of the Committee, including applications for
assistance, are public records governed by Chapter 132 of the
General Statutes and any applicable provisions of the
General Statutes protecting confidential information.

When specific information in an application is regarded by
the Applicant and by law as confidential, the Applicant
should specifically and clearly designate it as such in writing



on that portion of the Application in which the information
appears.

An Applicant should provide an explanation for why
particular information is regarded as confidential.
Applications should not be indiscriminately marked as
confidential.

6.0 REVIEW OF APPLICATIONS

6.1 Initial Screening

The Commerce Finance Center will screen applications to
see if they are complete or appear, on their face, to be
ineligible. Applications that appear ineligible or lack
sufficient information to enable processing will be returned
to the Applicant with an explanation of the reason for the
return.

Applications that have been returned for lack of
completeness or apparent ineligibility may be resubmitted in
completed form or with additional information to clarify or
establish eligibility. If an Applicant disputes the reason for
return of an Application, he may resubmit the application,
and request that his application be processed and that a
determination of completeness or eligibility be made by the
Committee.

6.2 Distribution to Committee Members

Applications deemed to be complete and which appear, on
their face, to be eligible for consideration, and applications
for which the Applicant disputes a Commerce Finance
Center assessment of completeness or eligibility, will be
forwarded to members of the Committee.

6.3 Cost/Benefit Analysis

Upon receipt and distribution of a completed application, the
Commerce Finance Center will coordinate the performance
of an analysis, in a form approved by the Committee, to
assess the relationship of the total benefits of the Project to
the State to its costs.

A copy of the results of this analysis will be distributed by
the Commerce Finance Center to the members of the
Committee.

6.4 Additional Information Requested

Members who wish to request additional information from
an Applicant should inform Commerce Finance Center in
writing of the additional information sought. Commerce
Finance Center will coordinate obtaining any additional
information sought from the Applicant.

6.5 Evaluation of Application

The Commerce Finance Center will coordinate obtaining
information for the Committee to assist in its evaluation of
the application. In doing so, it may seek such assistance as
may be required in the context of a particular application
from the Department of Commerce Division of Business and
Industry, the Department of Commerce Division of Policy,
Research and Strategic Planning, the Office of State Budget
and Management, the Department of Administration, the
Department of Revenue, the Department of Environment and
Natural Resources, the Department of Labor, and/or local
governments and local or regional economic development
organizations involved with a Project.
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The Commerce Finance Center will provide the Committee
comments and observations on the application.

The Committee will evaluate applications considering
criteria and policies set out in G.S. § 143-437.02, as well as
those criteria specifically set out in the Criteria for Operation
and Implementation of Site Infrastructure Development
Fund.

7.0 CRITERIA FOR IDENTIFICATION AND
EVALUATION OF PROJECTS AND
DECISION-MAKING

7.1 General Principles

Identification and evaluation of projects appropriate for
assistance from the Program, the decision to provide
assistance under the Program, and the terms and conditions
under which assistance may be provided, all require a
qualitative analysis of a variety of different factors.

The limited funding available to the Program, the wide array
of factors required for consideration, and the requirement
that Committee decisions be made upon a majority vote,
operate to compel the making of fine distinctions on which
reasonable people, including members of the Committee,
may disagree.

The Department and the Committee will endeavor to weigh
all factors when considering Projects and applications,
always mindful of the need to identify Projects consistent
with purposes of the Program.

The realities of economic development by private businesses
and industries dictate that the Committee must make its
decisions one at the time as funds are available, and not
collectively at some specified future date. Thus, the decision
to provide assistance to a particular Project will reflect the
Committee’s best judgment at that point in time concerning
use of the limited resources available to it at that time.

7.2 Criteria to be Weighed in Identifying and
Evaluating Projects for Consideration by the
Economic Investment Committee and in
Providing Assistance From the Program

The legislature has required in the legislation creating the
Program numerous criteria for the Department and the
Committee to consider in evaluation and decision-making.

Decisions as to which projects will be recommended for
consideration for Site Infrastructure Development Fund
assistance and decisions as to which will receive assistance
and under what terms will be guided by a weighing and
balancing of these many different criteria.

In addition to the basic criteria required to be eligible to
apply, set out in Section 3.0, the Department and the
Committee will consider factors such as the following in
determining whether a Project should be recommended for
consideration or provided assistance from the Program, and
under what terms.

(@) Whether Site Infrastructure Development
assistance for the project is necessary to carry out
the public purposes provided in G.S. §143B-
437.02(a). G.S. §143B-437.02(h)(5)(b).



(b))

()

(d)
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This factor will be evaluated by analysis of the
Project’s overall impact on the state and its
economy based on information gleaned from a
variety of sources including economic modeling,
cost/benefit analysis, and opinions and
assessments of those experienced in economic
development. It may also be evaluated based on
opportunities the Project may provide for creating
jobs, expanding the tax base, diversifying the
state’s industrial base, boosting the skills of the
workforce, investment in land, infrastructure,
machinery and equipment and research and
development.

Projects that would not increase opportunities for
employment, stimulate and strengthen North
Carolina’s economy, or facilitate economic
recovery will not be provided assistance.

Whether the Project is consistent with economic
development goals for North Carolina and for the
area where it will be located and the degree to
which the Project is perceived to be aligned with
those goals. G.S. §143B-437.02(h)(5)(c).

This factor will be evaluated by analysis of the
opinions and assessments of persons experienced
in economic development, including the Secretary
of Commerce and local and/or regional economic
development professionals.

Projects that are not found to be consistent with
economic development goals for North Carolina
and for the areas where they will be located will
not be provided assistance.

Whether the affected local governments have
participated in recruitment and offered incentives
in a manner appropriate to the project. G.S.
§143B-437.02(h)(5)(d).

This factor will be evaluated by analysis of the
role played by the local government in the
recruitment process, the nature of particular
project, the capacity of the local government, the
nature of any assistance and/or commitments
offered by the local government for the project,
and the value of that assistance and/or those
commitments to the project.

Projects in which local governments have not
participated or for which local governments have
not offered appropriate assistance, commitments
or other inducements will not be provided
assistance.

Whether the price and nature of any real property
to be acquired is appropriate to the project and
not unreasonable or excessive. G.S. §143B-
437.02(h)(5)(e).

This factor will be evaluated by analysis of the
real property to be developed as part of the
project, including the nature, costs and/or
appraisals of the land itself and improvements
and infrastructure for the site. In evaluating this
factor, the Department and the Committee may
draw upon the resources of other state agencies
such as the State Property Office in the

()

()

Department of Administration and other experts
in the field of real estate and development.

Projects for which the price and nature of any real
property to be acquired are not appropriate or are
unreasonable or excessive will not be provided
assistance.

Whether Site Infrastructure Development
assistance is necessary for the completion of the
project in North Carolina and the degree of
assurance with which the criterion can be
assessed by the Committee. G.S. §143B-
437.02(h)(5)(f).

This factor will be evaluated by analysis of
information submitted by the Applicant,
information provided by state, regional and/or
local economic development representatives, and
such other information as the Committee may
gather.

Projects for which Site Infrastructure
Development assistance is not found to be
necessary for their completion in North Carolina
will not be provided assistance.

The economic impact of the Project, as reflected
in measures such as the following. G.S. §143B-
437.02(h)(4). N.C. Sess. Laws 2002-172 §
2.1(b)(1).

1. Impact on gross regional product and gross
State product.

2. Costs and benefits of the Project to the
State, including the expected return on
investment made in the Project by the State.

3. Number of direct jobs that will be created
by the Project, the wages of those jobs, and
the total payroll for the Project.

4. Number of induced short-term, Project-
related jobs expected to be generated by the
Project as well as the number of long-term
permanent jobs expected to be generated
indirectly in the economy as a result of the
Project.

5. Dollar value of the investment, including the
size of the investment in real versus
personal property and expected depreciation
rates.

6.  Economic circumstances of the county and
region, including the extent to which the
Project will serve to mitigate
unemployment.

7. The expected time frame during which the
Project is expected to pay back in State tax
revenues the amount of any assistance to be
provided.

8.  The economic demands the Project is
expected to place upon the community or
communities in which it will locate.
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9. The number of eligible positions that would
be filled by residents of development zones.

Factors such as the foregoing will be evaluated by
analysis of information submitted by the
Applicant and information gleaned from a variety
of sources including economic modeling,
cost/benefit analysis, opinions and assessments of
those experienced in economic development and
the economic circumstances of the state.

As a general rule, the greater and more positive
the economic impact, the more appropriate a
Project may appear for assistance. Whether a
particular economic impact is deemed to be
worthy of assistance may vary depending on the
tier status and economic circumstances of the
proposed location. A greater economic impact is
likely to be expected in more prosperous and
urban areas, while a relatively smaller impact
could be regarded by the Committee as sufficient
in more rural or distressed areas.

Factors related to the strategic importance of the
Project to the State, region, or locality, as
reflected in measures such as the following. G.S.
§143B-437.02(h)(4). N.C. Sess. Laws 2002-172
§2.1(b)(2).

1. The extent to which the Project builds or
enhances an industrial cluster.

2. The extent to which the Project falls within
a classification of business and industry that
the Department of Commerce regards as a
target for growth and expansion in the State.

3. The ability of the Project to attract follow-on
investment in the State by suppliers and
vendors.

4.  The extent to which the Project serves to
maintain and grow jobs in the State in a
business undergoing an internal restructuring
or rationalization process. Note: This factor
is intended to refer to circumstances in which
an existing North Carolina industry with
multi-state locations is in an internal
competition for a company expansion or
relocation.

5. The extent to which the Project can be
expected to contribute significantly to and
support the local community.

Factors such as the foregoing will be
evaluated by analysis of information
submitted by the Applicant, reference to
formal and informal cluster analyses, and
consultation with personnel in the
Department of Commerce, local and/or
regional economic development
organizations, and/or the university system.
Information regarding impact of Projects, to
extent available, may be derived through
economic modeling, research on such
industries, or experience with similar
industries or projects.

(k)

(D)

In evaluating this factor, the Committee will
strive to identify Projects with the best “fit”
for the state, region and/or community,
recognizing that the needs of the state’s many
regions and communities vary. The
Committee will also strive to identify Projects
that may themselves serve as catalysts for
growth.

Factors related to the quality of jobs, as reflected
in measures such as the following. G.S. §143B-
437.02(h)(4). N.C. Sess. Laws 2002-172 §
2.1(b)(3).

1. The wage level and status of the jobs to be
created.

2. The quality and value of benefits offered by
the company.

3. The potential for employee advancement.

4. The extent of training programs offered by
the company.

5. The sustainability of the jobs in the future.

6.  The workplace safety record of the
company.

Factors such as the foregoing will be evaluated by
analysis of information submitted by the
Applicant, comparisons with local conditions and
consultation with personnel in the Department of
Commerce, local and/or regional economic
development organizations. Data prepared by the
North Carolina Department of Labor will be
consulted with respect to evaluating a company’s
workplace safety record.

As a general rule, the higher the wages, skill
levels, benefits and sustainability of the jobs, the
more appropriate a Project may appear for
assistance from the Program. Whether a set of
jobs is deemed to be worthy of assistance,
however, may vary depending on the tier status
and economic circumstances of the proposed
location. For example, Projects in rural or
distressed areas will not be denied simply because
they fail to offer the same wages, skill levels,
benefits as may be typical in more prosperous
urban areas.

Factors related to the quality of the industry and
the Project, as reflected in measures such as the
following. G.S. §143B-437.02(h)(4). N.C. Sess.
Laws 2002-172 § 2.1(b)(4).

1. The nature of the Project and the Project's
relationship to the larger business of the
company.

2. The nature of the industrial classification of
the Project and the nature of the business of
the company undertaking it.

3. The long-term prospects for growth at the
Project site or sites.
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4. The long-term prospects for growth of the
company and the industry within the United
States.

5. The financial stability of the company
associated with the Project.

Factors such as the foregoing will be evaluated by
analysis of information submitted by the
Applicant, reference guides such as the North
American Industry Classification System
(NAICS), and the insights of state, regional
and/or local economic development professionals.

As a general rule, these factors are designed to
help assess whether the jobs associated with a
particular Project are sustainable. Projects that
involve industries in declining sectors or sectors
with little economic future, as well as Projects
that are of a high risk nature or unable to secure
adequate funding through the private sector, are
unlikely to be provided assistance from the
Program absent a compelling showing of factors
that suggest sustainability in a particular case.

Factors related to the environmental impact of the
Project, as reflected in measures such as the
following. G.S. §143B-437.02(h)(4). N.C. Sess.
Laws 2002-172 § 2.1(b)(5).

1. The nature of the business to be conducted.

2. The ability of the Project to satisfy State,
federal, and local environmental law and
regulations.

Inquiry will be made of the North Carolina
Department of Environmental, and Natural
Resources with respect to the nature of a Project
being considered for assistance. Projects that are
at significant risk of being unable to satisfy State,
federal, and local environmental law and
regulations are unlikely to be provided assistance
from the Program. Projects that pose significant
risks to the environment are less likely to be
provided assistance.

The degree to which use of the program has been
geographically dispersed among the various
regions of the State and between rural and urban
areas. G.S. §143B-437.02(h)(4). N.C. Sess Laws
2002-172 § 2.1(b)(6).

The Department and the Committee will strive to
achieve geographic diversity with respect to
assistance provided under the Progam. The
Department will track the businesses with whom
assistance for projects is discussed, applications
for assistance, and assistance provided.
Assuming all threshold criteria are met and that
assistance from the Program is necessary to
secure the Project, decisions to award or not to
award may be made on the geographic location of
the Project to ensure that the benefits of the
program are dispersed.

The past performance under other economic
development assistance agreements of the
business undertaking the project or any proposed
party to an agreement.

To the extent a business undertaking the project
or proposed party to an agreement can be
determined to have a poor performance record
under other economic development assistance
agreements, in particular, economic development
performance-based grants, that factor will weigh
against the provision of assistance under the
Program.

This factor will be evaluated by analysis of
information submitted by the applicant and such
inquiry as the Committee may be able to make
into the subject.

(0) The bankruptcy history of the business and the
management or principals of the business
undertaking the project or of any proposed party
to an agreement.

The Committee may consider this factor in
determining whether to provide assistance from
the Program. The mere presence of a bankruptcy,
however, may be outweighed by the particular
circumstances of the project, the Committee’s
assessment of the sustainability of the jobs that
the project could bring to the State, and the
history of a business since a bankruptcy.

(p) The presence of certain corporate good
governance practices.

The Committee will inquire regarding presence of
an audit committee for the business undertaking
the project, the composition of the audit
committee, presence and compliance with conflict
of interest policies for the committee, presence of
and compliance with an ethics policy and anti-
retaliation policy. The Committee may consider
this factor in determining whether to provide
assistance from the Program. The Committee will
solicit the assistance of North Carolina Attorney
General’s Office in evaluating this factor.

8.0 DECISIONS ON APPLICATIONS
8.1 Meeting

Decisions with respect to each completed application (and
each application for which an Applicant has requested a
Committee determination of completeness or eligibility) will
be made at a meeting of the Committee.

8.2 Timing of Decisions

If an Applicant requires a decision within a particular
timeframe, that fact should be specified in the Applicant’s
application, and the Committee will endeavor to
accommodate it. Otherwise, decisions will be made in due
course as the Committee completes its review and
assessment of applications.

Requests for decisions with respect to completeness or
eligibility will be taken up at the next Committee meeting
following a request for a Committee determination. The
Committee will make decisions with respect to completeness
or eligibility as soon as is reasonably practical following the
request.



8.3 Communication with Applicant Prior to
Decision

Prior to making a decision with respect to an application, the
Committee may communicate with an Applicant regarding
possible terms for assistance from the Program in an effort to
assess whether assistance would be appropriate under all of
the circumstances.

8.4 Manner of Decision

Decisions on applications will be made by a vote of the
Committee.

8.5 Decisions to be Made

With respect to an application, the Committee will make a
decision as to whether to recommend the provision of
assistance from the Program and, if so, the amount and
nature of the assistance, the terms of the assistance, the
parties to any agreement, the preferred form and details of
the State’s participation, and the performance criteria and
safeguards to be required in order to protect the State's
interests.

Terms to be specified may include, for example, sequence
and timing of job creation and investment, timing of
assistance, length of the agreement or period of performance,
required job retention, required investment, conditions that
must occur or be met before assistance would be provided,
and amounts that must be paid, repaid or reimbursed in the
event of default or failure to achieve or sustain performance
required under an agreement.

8.6 Specific Findings

A decision to provide assistance from the Program must be
accompanied by the following specific findings:

a.  That the conditions for eligibility set out in G.S.
§143B-437.02 have been met. G.S. §143B-437.02(d)-
(9).

b.  That site development infrastructure assistance for the
project is necessary to carry out the public purposes set
forth in G.S. §143B-437.02(a).

c.  That the project is consistent with the economic
development goals of the State and of the area where it
will be located.

d.  That the affected local governments have participated
in recruitment and offered incentives in a manner
appropriate to the project.

e.  That the price and nature of any real property to be
acquired is appropriate to the project and not
unreasonable or excessive.

f.  That site development infrastructure assistance is
necessary for the completion of the Project in this
State.

g.  Any other findings required by law.

8.7 Notification to Applicant
The Committee will notify each Applicant in writing of

whether or not a project has been recommended for
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assistance from the Program and, if so, a description of the
basic terms under which assistance would be provided.

8.8 Agreement as to Terms

The Committee will undertake or direct whatever further
interaction may be required to reach consensus over terms of
proposed assistance and the written agreement governing the
Program assistance.

9.0 AGREEMENTS
9.1 Contract Required to Receive Assistance

Assistance will be provided from the Program under written
agreements.

9.2 Parties

The minimum parties to an agreement will be the North
Carolina Department of Commerce, the business, and the
recipient of funding (in the event the recipient is not the
business).

The Committee may require other parties associated with the
Application or the Project to be included as parties to the
agreement as a condition of providing assistance.

9.3 Terms

An agreement memorializing the terms under which
assistance would be provided from the Program will contain,
at a minimum:

(1)  Adetailed description of the proposed project that
will result in job creation and new investment.

(2)  The number of new employees to be hired, the dollar
amount of private investment to be made in the
project, and any other performance criteria approved
by the Committee.

(3)  The terms, conditions and timing under which any
assistance is to be provided.

(4)  The dollar amount of any assistance to be provided.

(5) A method for determining the number of new
employees hired and the amount of private investment
to be made in the project.

(6) A method for the business to report annually to the
Department the number of new employees hired and
private investment made in the project.

(7) A provision permitting an audit by the Department of
the records of the business relating to performance
and assistance under the Program from time to time as
the Department considers necessary.

(8) A provision establishing the conditions under which
the agreement may be terminated, under which any
future payments under the agreement may be
foregone, and/or under which previously disbursed
funds must be repaid or reimbursed to the
Department.

(9) A method for securing payments, repayments or
reimbursements from the business, such as structuring



the site development as a conditional grant, a
forgivable loan, or a revocable lease.

(10)  Any other remedies and/or safeguards recommended
by the Committee or required by the Department to
protect the State's interests.

(11) A provision stating that any agreement is binding and
constitutes a continuing contractual obligation of the
State and the business.

(12) A provision setting out any allowed variation in the
terms of the agreement that will not subject the
business to payment, repayment, reimbursement,
forfeiture of any future payments, or termination of
the agreement.

(13) A provision requiring that the business engage in fair
employment practices as required by State and federal
law and a provision encouraging the business to use
small contractors, minority contractors, physically
handicapped contractors, and women contractors
whenever practicable in the conduct of its business.

(14) A provision encouraging the business to hire North
Carolina residents.

(15) A provision encouraging the business to use the North
Carolina State Ports.

(16) A provision stating that any disputes over
interpretation of the agreement shall be submitted to
binding arbitration.

(17) A provision stating that the business agrees to submit
to an audit at any time that the Department or
Committee requires one.

(18) A term setting out any minimum wage levels that
must be paid.

(19) Aterm requiring that the Business receive no citations
in North Carolina under the Occupational Safety and
Health Act that become a final order for willful
serious violations or for failing to abate serious
violations with respect to the location for which the
assistance is provided.

(20) A term requiring that the Business have no
outstanding Overdue Tax Debts.

(21) Aterm requiring that the Business provide health
insurance for all of the full-time employees of the
project with respect to which the application is made.

9.4 Exhibits to Agreement

An agreement will include as exhibits a copy of the Criteria

for Operation and Implementation of Site Infrastucture

Development Fund and the general statutes establishing and

governing the program (G.S. §143B-437.02) in effect on the

date agreement was entered into.

9.5 Approval of Attorney General

Agreements must be reviewed and approved by the Attorney
General. G.S. § 143B-437.02(a).

9.6 Signatures
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To be effective against the State of North Carolina, an
agreement must be signed personally by the Secretary of
Commerce and by the Attorney General.

An agreement must be signed by officers of those parties
required by the Committee to sign the agreement. Each
officer must have the authority to bind the party on whose
behalf he or she is signing.

9.7 Payment, Repayment, Reimbursement,
Forfeiture of Future Payments, or
Termination of Agreements

Agreements must have certain measurable conditions and
requirements that will enable a business’s performance to be
tracked. Such conditions and requirements may include, for
example, amount, sequence and timing of job creation and/or
investment, wages for jobs, amount and time period of
required job and/or investment maintenance or retention.

Agreements will be structured such that failure to achieve or
sustain measurable performance conditions or requirements
will render the business in default, requiring the business to
repay or reimburse the Department all or part of any funds
previously disbursed or to forego all or part of any future
payments, and/or terminate the agreement. Where assistance
is provided forms such as a forgivable loan or revocable
lease, failure to reach measurable performance conditions or
requirements may require the continued obligation of the
business to make payments.

No demand for payment, repayment or reimbursement and
no forfeiture of any future payments or termination of the
agreement for failure to reach or sustain measurable
performance conditions or requirements will occur without a
discussion of the proposed action with the business.

Where appropriate, the Committee will establish minimum
levels of acceptable performance or a range of measurable
performance that, so long as the business’s performance
achieves the required level or falls within the specified range,
the business will not be subject to payment, repayment,
reimbursement, forfeiture of any future payments, or
termination of the agreement.

9.8 Measurable Conditions or Requirements

Each agreement will specify those terms within it which
constitute measurable conditions or requirements and which
may trigger payment, repayment, reimbursement, forfeiture
or termination provisions in the agreement. Such conditions
and requirements may include, for example, amount,
sequence and timing of job creation and/or investment,
wages for jobs, amount and time period of required job
and/or investment maintenance or retention. Each agreement
will also set minimum levels of acceptable performance or
specify a range of allowed variation for those terms that will
not trigger payment, repayment, reimbursement, forfeiture or
termination.

10.0 ANNUAL REPORTING REQUIREMENTS

10.1 Annual Reports and Certifications Required of
Businesses

(@) Any business benefiting from assistance under the

Program is required to submit annual reports and
certifications to the Committee including, at a
minimum, that information required under these



Criteria, the agreement and under G.S. §143B-
437.02.

Each year that a contract for site development
assistance is in effect, the business must provide
any submission required under the agreement as
well as a certification that the business continues
to provide health insurance for all full-time
employees of the project with respect to which the
assistance is provided. If the business ceases to
provide health insurance to all full-time
employees of the project with respect to which
assistance is provided, the Department shall
require payment, repayment or reimbursement of
an appropriate portion of previously disbursed
funds. An appropriate portion of previously
disbursed funds may be, at a minimum, the
amount sufficient to cover the costs of the
required health insurance.

(b) Each annual report must contain the following:

1.  Acertification that the business has met the
terms of the agreement.

2. Any information required to be reported
annually under the agreement.

3. The average wage of all jobs at the
location(s) of the Project that is the subject
of the assistance.

4. Acertification that the business has
received no citations in North Carolina
under the Occupational Safety and Health
Act that have become a final order for
willful serious violations or for failing to
abate serious violations with respect to the
location for which the assistance is being
provided.

5. Acertification that the business has no
outstanding Overdue Tax Debts.

(c) Annual reports are due on or before February 1
for the preceding year.

10.2 Confidential Information Included in Annual
Report

All documents of the Department, including annual reports,
are public records governed by Chapter 132 of the General
Statutes and any applicable provisions of the General
Statutes protecting confidential information.

When specific information in an annual report is regarded by
the business and by law as confidential, the business should
specifically and clearly designate it as such in writing on that
portion of the annual report in which the information
appears.

A business should provide an explanation for why particular
information in an annual report is regarded as confidential.
Reports should not be indiscriminately marked as
confidential.

10.3 Procedure for Handling Reports

(a) Annual reports shall be typed or printed and submitted
to the Commerce Finance Center by mail to the
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addresses set out in Section 5.1 above. To the extent
possible, businesses should also provide an electronic
copy in a format such as a formatted diskette using
Microsoft Word or Excel.

(b) The Commerce Finance Center will review the annual
report for completeness. If a report is incomplete, the
business will be notified of the deficiency and must
provide a changed and corrected report within thirty
(30) working days.

(c) The Commerce Finance Center will review the annual
report and assess compliance with the terms of the
business’s agreement and the status of the business’s
performance under the agreement. The Commerce
Finance Center will report the results of their review
and assessment to the Secretary along with any
recommendations for further inquiry or action,
including whether payment, repayment or
reimbursement, the forfeiture of future payments and/or
termination is required.

11.0 ACTION ON REPORTS

111 Payment, Repayment, Reimbursement,
Forfeiture of Future Payments and/or
Termination

In the event that payment, repayment, reimbursement,
forfeiture of future payments and/or termination is required
or appropriate under the terms of the Agreement, the
Program, G.S. §143B-437.02, and all of the circumstances,
the Secretary will direct the Commerce Finance Center to
consult with the Economic Investment Committee and the
Attorney General’s Office and to take whatever steps may be
necessary to protect the State’s interests.

12.0 AUDITS AND RECORD-KEEPING
121 Audit

As a condition of any assistance provided from the Program,
the Department may require any party to an agreement to
submit to an audit to confirm compliance under the Program
at any time under such terms and conditions as it may
specify.

12.2 Audit Results

The results of an audit will be reported to the Secretary of
Commerce and the Economic Investment Committee by the
audit team in such form as may be specified by the Secretary
or the Committee. At the direction of the Secretary, an audit
opinion will be prepared by the audit team. The Secretary
may then take appropriate action under the terms of the
General Statutes, the Program criteria, and/or the agreement
with any party to an agreement.

12.3 Confidentiality

Information obtained in audits will be kept confidential to
the extent allowed or required by law.

124 Record-Keeping

Parties to an agreement are required to keep financial and
other records that establish compliance with the Program for
the duration of the agreement and for any such longer period
as the Department of the Attorney General may specify in the
agreement.



